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OWNER-DRIVERS (CONTRACTS AND DISPUTES) BILL 2006 
Second Reading 

Resumed from an earlier stage of the sitting. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Ms A.J.G. MacTIERNAN:  Mr Speaker, would it be possible at this point to give a short presentation in 
response to comments made during the second reading debate?  My understanding was that when we adjourned, 
the member for Leschenault was on his feet.  I presumed he would be continuing the debate. 

The SPEAKER:  He had finished, apparently. 

Standing Orders Suspension - Motion 

On motion without notice by Mr C.J. Barnett, resolved with an absolute majority - 

That so much of standing orders be suspended as is necessary to allow the Minister for Planning and 
Infrastructure to make a response to the second reading debate. 

Second Reading Response by Minister for Planning and Infrastructure 

MS A.J.G. MacTIERNAN (Armadale - Minister for Planning and Infrastructure) [2.54 pm]:  I now 
examine some comments made during the second reading debate.  The member for Vasse made a number of 
comments to the effect that he could understand the need for this legislation, that he understood the principles 
behind it and that there was perhaps an imbalance in the negotiating position between owner-drivers and the 
people with whom they are under contract, but that at the end of the day he thought there were other ways of 
dealing with this issue. 

Mr R.F. Johnson:  Minister, can I just ask one question? 

Ms A.J.G. MacTIERNAN:  No, sorry.  I am going on with my remarks. 

Mr R.F. Johnson:  You gave a commitment to provide this chamber with a clause-by-clause explanatory 
memorandum for this bill before we got into consideration in detail.  Have you done that? 

Ms A.J.G. MacTIERNAN:  The clause-by-clause notes were given to Hon Simon O’Brien, as the nominated 
opposition spokesperson on transport, a week or so ago. 

Several members interjected. 

The SPEAKER:  Order, members! 

Ms A.J.G. MacTIERNAN:  However, in the event, I am more than happy to provide members with copies now. 

[See paper 2235.]   

Ms A.J.G. MacTIERNAN:  The member for Vasse acknowledged that there was a problem, and said that he 
could understand the noble cause that the government was pursuing.  However, he thought that it was not a good 
idea to interfere with market processes.  I cannot quite reconcile the two irreconcilable positions put by the 
member for Vasse.  He seemed to believe that having laws against drug taking would help us.  We have laws 
against the taking of drugs, but it has certainly not alleviated the problem of owner-drivers feeling compelled to 
jeopardise their health and perhaps the safety of the community by taking substances to keep themselves more 
alert and vigilant and to keep themselves awake.  The comment was made that logbooks were a good idea.  
Interestingly, logbooks are used in the eastern states.  A decision was made by the previous coalition state 
government to have a more complex regime than logbooks, and the Labor Party certainly supported that 
decision.  The government still maintains that the current regime, which was introduced as a voluntary code of 
conduct and was made into a mandatory code of conduct when the Labor Party came to government, is far more 
effective than the previous situation in helping to manage driver fatigue.  Over and above that, the government 
has already introduced the first mandatory accreditation system for heavy haulage that further enshrines proper 
fatigue management rules.  The government recognised, as governments in the eastern states where logbooks are 
in use have recognised, that none of these measures deals with the problem of safe, sustainable rates.  The 
problem, as was set out in the second reading speech, concerns drivers in a highly competitive environment 
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discharging their transport duties in a way that is not conducive to safe, sustainable behaviour.  The government 
knows that some drivers feel compelled to cut corners, and that many of these operators are price takers, not 
price makers.   

The member for Vasse talked about the need to maintain the integrity of the market and its price signals, because 
that would ensure a proper allocation between demand and supply.  That is all very well in economics 101; 
however, in the real world, the markets are anything but perfect.  In the real world, many owner-drivers have 
entered into very substantial financial commitments in order to purchase their rigs.  They need a constant stream 
of income in order to be able to pay their mortgages.  If they cannot get work at a safe, sustainable rate, they feel 
in many instances compelled to take whatever work they can get.  The government does not share the same 
philosophical view as the opposition - namely, that the marketplace is perfect and operates as it does in 
economics 101 textbooks.  The government knows that the reality is far more complex than that. 

The member for Murray also made comment during the second reading debate.  It was hard to gain a clear vision 
of what he was saying beyond the fact that he did not support the legislation.  The member for Murray seemed to 
be advancing some sort of proposition that this legislation was anti small business.  That is quite bizarre.  This 
legislation has obviously been designed to assist small business in the form of owner-operators.  In particular, we 
are talking about those people who own one rig or one truck and who contract out their services either directly 
through principals or to other trucking companies.  The whole notion of this legislation is not anti independent 
contractor; the whole concept is designed to protect those independent contractors.  The member said that we 
had not taken steps to involve the industry in our deliberations.  He talked about couriers and earthmovers.  I 
agree that we did not consult either of those groups because as far as we can see the legislation does not cover 
those groups.  It would be quite silly to negotiate with groups that are not affected by this legislation.  He then 
went on to claim that we had not negotiated with the Long Distance Owners and Drivers Association.  That is 
complete nonsense.  The genesis of this legislation came out of representations made by the Long Distance 
Owners and Drivers Association and the Transport Workers’ Union.  Both of those agencies made 
representations.   

We had attempted to get this issue addressed since 2001.  The member for Murray made the bizarre claim that 
we had somehow sneaked in this legislation under his guard.  I started writing papers on this issue in 2001 and 
presented them at a series of meetings of the Australian Transport Council.  It was made very clear that the 
federal government did not want to be a party to any such legislation and it would not allow the state ministers to 
develop a standard of legislation within the national consistency principles.  We then decided that we needed to 
go it alone.  Grave concerns had built by 2004 about the circumstances in which many of the long-distance 
operators found themselves and the financial burdens they faced with increasing fuel prices and being locked 
into contracts that gave them no room to move.  They had to absorb the increased fuel prices and because of the 
nature of the financial arrangements by which these individuals needed to borrow many hundreds of thousands 
of dollars to buy their vehicles and also keep up their mortgage payments, they felt they needed to take the work 
whatever the price.  It was very seriously threatening their lives and their health; certainly it was threatening their 
financial standing and even their relationships as they were being required to work harder and harder and for 
longer hours. 

This proposal was developed at that stage.  The principals involved the Long Distance Owners and Drivers 
Association, and the representatives involved in the working group were members of Transport Forum WA Inc, 
which is the peak body for the road transport industry.  Without doubt, it is the body that represents the vast bulk 
of the transport industry.  It represents all members, including freight forwarders, furniture removalists, long-
distance heavy bulk haulage operators, the pilots, recovery operators, school bus contractors, charter operators 
and waste managers.  The Transport Forum was the group that was intimately involved, along with the TWU, 
which represents 100 or more long-distance drivers.  We also had involvement through the ministerial road 
freight council, which is a group of senior people in the transport industry that meets regularly to provide advice 
and input into government decision making.  Included on that body are not only most of the major freight 
companies, but also the Long Distance Owners and Drivers Association, so I am totally puzzled how the claim 
can be made that the association was not involved in this. 

Mr M.J. Cowper:  When did this come across your table?  When did you start working on this? 

Ms A.J.G. MacTIERNAN:  It is a pity that the member who is so interested in this legislation has just walked 
in. 

Mr M.J. Cowper:  I was here when you started. 

Ms A.J.G. MacTIERNAN:  I will briefly recap on what I said and if the member had been in the chamber, he 
would have heard it.  I started making presentations on this in 2001.  I put a series of papers before the 
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Australian Transport Council in 2001 and 2002.  The federal government made it clear it was not prepared to 
allow this legislation to be developed under the national consistency principles, so we then had to make the 
decision that we would go it alone.  We met with various industry representatives in late 2004 and said that we 
would be putting in place a package of measures to deal with the very real problems they were experiencing.  
The idea that this has been snuck into Parliament at the last minute is ridiculous.  Over a year ago we put out two 
media statements that we would go down this path.  John Kobelke and I put out those statements and it was quite 
clear that I would be the lead minister.  So the notion that somehow the member for Murray would not have 
known that this was the legislation that we would be responsible for is most puzzling. 

The working groups have been in place now for over a year.  The working group consisted of representatives of 
the TWU and the Transport Forum, as the two peak groups.  The Long Distance Owners and Drivers Association 
has a representative on the ministerial road freight council and it has been involved in the process as part of that 
body.  The claim that we have tried to somehow or other sneak in this legislation is extraordinary.  The claim 
that we should be working for national consistency principles is even more extraordinary when one considers 
that time after time I took this to the national forum only to be rebuffed time and time again by the federal 
government. 

Claims were made that we should not introduce this legislation and we should wait for the federal government to 
introduce its legislation, which it has done so latterly.  Well after we made our decisions, the federal government 
determined to go down this path. 

Mr M.J. Cowper:  Rubbish. 

Mr D.F. Barron-Sullivan:  Your ministerial colleagues confirm your draft bill was considered after the 
commonwealth legislation. 

Ms A.J.G. MacTIERNAN:  But we made a decision -  

Mr M.J. Cowper:  You might have made a decision but no-one else knew about it. 

Ms A.J.G. MacTIERNAN:  That is completely absurd.  As I have said, we actually issued -  

Mr M.J. Cowper interjected. 

Ms A.J.G. MacTIERNAN:  When I spoke to the minister responsible, he said that was complete nonsense.  Six  
months ago, at the meeting of industrial relations ministers, he approached Mr Andrews and asked that the 
exemption that he was proposing to apply to his legislation for New South Wales and Victoria apply also to the 
Western Australian legislation.  At the last meeting they had, in September this year, he likewise reminded 
Minister Andrews that he had made that request at the previous meeting.  Therefore, at two meetings with the 
federal minister, the Minister for Employment Protection raised this issue specifically.  We had agreed in 
principle to our legislation, and in November of last year we had made public statements, issued press releases 
and held media events associated with the decision to go down this path.  We began the drafting process in 
November last year. 

The member for Leschenault has argued that we should simply leave this matter to the federal legislation.  We 
do not agree.  The federal legislation is very broad-brush legislation.  It certainly will not provide the protections 
that we are seeking to provide.  The federal government’s explanatory memorandum makes some comments 
about the exemption that the federal government is proposing to apply for Victoria and New South Wales.  It 
states -  

Overriding State protections for owner-drivers in New South Wales and Victoria would represent a 
significant cost for independent contractor owner-drivers in these jurisdictions.  Many owner-drivers 
work for only one principal and are fully dependent on them for their work volume.  This is coupled 
with having to operate within very tight business margins; many owner-drivers take out large loans to 
pay off their vehicles and require a steady income to pay off these debts.  These independent contractors 
could receive lower rates of remuneration given that they would no longer be guaranteed the minimum 
rates of pay set by a tribunal.  This would also impact on the value of goodwill.  It could result in 
owner-driver businesses failing because they would no longer be able to absorb the lower remuneration 
rates. 

While owner-drivers would be free to contract with principals on a purely commercial basis, this benefit 
may not outweigh the cost of losing their existing protections. 
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There we have it in a nutshell.  The federal government recognises that its legislation will not provide to owner-
drivers the necessary level of protection that they need to sustain their businesses, particularly when the structure 
of that industry is taken into account.   

Mr M.J. Cowper:  What is that document? 

Ms A.J.G. MacTIERNAN:  It is my notes, but it includes a reference to the explanatory memorandum of the 
federal government for the Independent Contractors Bill that is before the federal Parliament.  I suggest the 
member get onto Google and get a copy of that bill.  It is very interesting.  Members opposite have been quoting 
the federal government’s proposed legislation extensively.  However, they have obviously not read the 
explanatory memorandum that accompanies that legislation.   

This bill has been developed in close consultation with the major representatives of this industry.  Working 
groups have been convening now for over a year.  They have done a good job and have produced this legislation, 
which we believe will be very beneficial.   

I make one final comment.  Some members opposite, particularly the member for Vasse, have implied that we 
are setting a minimum rate.  We are not setting a minimum rate.  We are setting a rate that will be used as a 
guideline in instances in which there is a claim for unconscionable conduct.  We are providing an opportunity for 
industry and drivers to come together in a tripartite way and agree on what the guideline rate should be.  That 
will mean that if a claim is made by an individual operator that a contract is unconscionable, the Road Freight 
Tribunal will be able take the guideline rate into consideration in assessing whether the contract is indeed 
unconscionable.   

This legislation goes further than providing just a guideline rate.  It contains a raft of measures to protect owner-
drivers.  One of those measures is that certain conditions will be implied if there is no written contract, or if a 
contract is silent on a particular point.  It also provides for mandatory provisions in relation to times of payment.  
It precludes principals and prime contractors from setting out terms of trade that are unjust. 

This is an excellent piece of legislation to provide a framework to protect small business operators.  It is true, as 
has been said, that there has been a shift in the nature of the workplace.  Fewer people are being employed in a 
direct sense for the contracting of services, and more people are being engaged as independent contractors.  It is, 
therefore, appropriate that the protective mechanisms that are in place be adjusted to take into account the new 
environment in which we now find ourselves.  This will not make the industry uncompetitive.  Rather, it will 
remove the very unfair element of the industry that seeks to exploit the great vulnerability of many of these small 
business people, who have committed themselves to large mortgages but have little equality of bargaining power 
with the large companies.   

I am disappointed that the opposition will not be supporting the bill.  However, that was probably fairly 
predictable.  We are prepared to move this legislation forward and will make sure that all the owner-operators 
know the position of the opposition on this bill.   

Consideration in Detail 

Clause 1:  Short title -  
Mr M.J. COWPER:  The title of this bill is the Owner-Drivers (Contracts and Disputes) Bill 2006.  I am 
interested to know how the government arrived at the title of this bill, considering that the genesis of this bill was 
very much a cut-and-paste version, with a few legal exceptions, of the Victorian bill that will come into effect on 
1 December this year. 

Ms A.J.G. MacTIERNAN:  We have called this bill the Owner-Drivers (Contracts and Disputes) Bill because 
that is what it is about.  It is a bill that will regulate the contracts and disputes of owner-drivers.  I think it is a 
very clear title that goes right to the heart of what the legislation is all about.   

Mr M.J. COWPER:  I was advised that this bill would materialise in Western Australia under the title of 
sustainable rates legislation.  The first paragraph of the explanatory memorandum refers to sustainable rates.  
The introduction to the bill states - 

 An Act - 

•  to promote a safe and sustainable road freight transport industry by regulating . . .   

That is interesting.  This legislation is just a wolf in sheep’s clothing.  It enshrines the Transport Workers’ Union 
as an investigatory body, with prosecution powers, and as judge and jury.  I suggest to the minister that this bill 
should be called the transport workers’ right of entry bill.   
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Ms A.J.G. MacTIERNAN:  We have called it the Owner-Drivers (Contracts and Disputes) Bill because it deals 
with far more than advancing rates of pay, although that is certainly an element.  It also deals with a raft of other 
provisions.  It requires that, where there is no written contract or an inadequate contract, certain provisions are 
read into a contract.  It precludes certain other provisions, such as those that would unduly delay payment, from 
being included in a contract.  It also provides a mechanism for the resolution of disputes.  The area covered is far 
broader than just sustainable rates.  When we first started drafting this legislation, we called it sustainable rates 
legislation.  It is certainly about safe and sustainable rates but it is not solely about safe and sustainable rates.  
Given that, a decision was made to use terminology in the title of the legislation that more accurately reflected 
the range of provisions it included.   

Mr M.J. COWPER:  The minister mentioned in her so-called reply to the second reading debate that the 
government had got together in some sort of forum all this wonderful information that had come in and had then 
come up with this fantastic bill.  I have some difficulty with that.  Who constituted this forum, who led it and 
who was consulted to come up with the name of this bill?  For example, who acted on behalf of the government?  
Who did the government contract and over what period? 

Ms A.J.G. MacTIERNAN:  I must admit that I do not know whether we had detailed discussions with the 
industry forum about the precise title of the bill.  I would not have thought it would be particularly interested in 
that type of thing.  The advice from parliamentary counsel was that, given that this bill is about far more than 
simply rates, to include the words “sustainable rates” in the title would not give as accurate a title as one that 
included the words “contracts and disputes”.  Those words more accurately reflect the range of activities that is 
regulated in this legislation.   

Mr M.J. COWPER:  Who did the government consult over this bill?  

Ms A.J.G. MacTIERNAN:  I do not know whether the member was listening, but in my earlier remarks I set 
out in considerable detail the organisations that were consulted.   

Mr D.F. BARRON-SULLIVAN:  I have some questions on the clause that deals with the title.  The minister 
has indicated that she considered naming this bill the sustainable rates legislation.  I presume this bill stemmed 
from legislation that was being drafted originally under the name of the road freight traffic industry (contracts 
and disputes) bill 2006.  Is that correct?   

Ms A.J.G. MacTiernan:  That was one of the names.   

Mr D.F. BARRON-SULLIVAN:  How many names have been chosen?  It is not often that a bill is developed 
under so many names.  The name does have enormous significance, as we will touch on in a moment.  

Ms A.J.G. MacTIERNAN:  Parliamentary counsel first suggested the inclusion of “road freight” in the title of 
the bill.  Firstly, the bill does not relate to the entire road freight industry; it deals specifically with owner-
drivers.  We wanted a title that was as clear as possible and one that reflected the gamut of the legislation.  The 
legislation relates to owner-drivers; it does not relate to the entire road freight industry.  It relates to contracts 
entered into by the road freight industry.  For example, it does not govern contracts entered into by Coles Myer 
with Gascoyne Traders.  It does not regulate contracts in the road transport industry outside those contracts that 
involve an owner-driver, as defined within the legislation.  That is why the title of the bill includes the words 
“owner-drivers” rather than “road freight”.  Secondly, the words “contracts and disputes” are in the title rather 
than “sustainable rates” because, as I have explained ad nauseam, the bill covers more than rates; it also covers a 
range of other contractual matters.  It also governs the disputes procedures.  For those reasons, it was our very 
reasonable view that this title captured the raft of activities or the range of behaviours that are included in the 
legislation.   

Mr D.F. BARRON-SULLIVAN:  I am alluding not only to whether the name changed, but also to whether the 
intent and some of the detail of the bill changed in the drafting stages.  I am not talking about the legislation in a 
technical sense but about the objective of the legislation.  As we are all aware, these matters have been discussed 
between governments across Australia.  I have a document from the Department of Planning and Infrastructure 
that goes back a couple of years.  It indicates that at the August 2002 Australian Transport Council meeting, 
ministers agreed to set up a working group.  It was agreed that the working group would focus on the long 
distance owner-driver sector of the road transport industry.  This was defined to be that part of the industry that 
operates vehicles of over 12 tonnes gross vehicle mass over distances exceeding 100 kilometres.  The ministerial 
predecessor, the Minister for Employment Protection - 

Ms A.J.G. MacTiernan:  What do you mean by ministerial predecessor? 
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Mr D.F. BARRON-SULLIVAN:  Sorry, I am talking about the minister’s colleague the Minister for 
Employment Protection.  He put a submission into the Senate Employment, Workplace Relations and Education 
Committee on the inquiry into the Independent Contractors Bill 2006.  He referred to the fact that the proposed 
road freight transport industry contracts and disputes bill 2006 was currently in the final stages of drafting.  He 
made a number of points, which we will talk about later in the committee stage, which indicate that the intent of 
the bill may have changed during the drafting.  It may have been tightened up quite considerably in some 
respects.  I suggest that the scope of the bill has changed.  The reason the title has been changed is that the 
government is not talking about road freight or long distance; it is now talking about anything with a gross 
vehicle mass of 4.5 tonnes or over, even though all the work leading up to this legislation dealt with vehicles 
over 12 tonnes.   

The minister said earlier that she had consulted the long-distance owner-operators organisation.  However, there 
are many other organisations and individual businesses that she has not consulted that do not do long-haul trips.  
Given that title has changed at least twice, has the size of the vehicles been reduced and does the title reflect the 
change of the legislation’s intention?   

Ms A.J.G. MacTIERNAN:  I will not go on endlessly about the debate on the title.  If the member for 
Leschenault had done his research and read the media release we put out on 2 November a year ago, he would 
have read the key principles that will be included in the legislation.  They are as follows: establish a mandatory 
code of conduct that will contain sustainable guide rates and prohibit unconscionable contracts; imply terms into 
unwritten contracts; ensure owner-drivers are paid within 30 days of submitting accounts; and establish a dispute 
resolution mechanism with a new road transport industry tribunal.  From the outset of drafting the bill we have 
been operating on the basis of vehicles of 4.5 tonnes and above because a raft of legislation in this state deals 
with vehicles of that size.  That has always been the work we have done.  The federal government - 

Mr D.F. Barron-Sullivan:  What about before that; you were drafting it much earlier than that?   
Ms A.J.G. MacTIERNAN:  No.  It is a bit pointless setting out information in great detail when members do 
not listen.  Cabinet decided in October 2005 that it would support the bill and the drafting instructions were 
approved in November 2005.  Thereafter we started drafting the bill.   
Mr M.J. COWPER:  How is it then that the Minister for Employment Protection, the member for Murchison-
Eyre, had no understanding of this bill when I confronted him on this matter in the courtyard of this place?  It is 
interesting to note that the Minister for Employment Protection is not in the house.  He has absented himself 
because it appears that he was not aware of this legislation.  If he is not aware of it, how are we expected to 
know about it?   

Ms A.J.G. MacTIERNAN:  The drafting instructions, dated December 2005, refer quite clearly to 4.5 tonnes.  I 
will not take the member for Murray’s word about what the Minister for Employment Protection said; I would 
much rather rely on his word.  I find him a far more credible personality.  When the decision to draft this 
legislation was approved, the Minister for Consumer and Employment Protection at that time was Hon John 
Kobelke.  That has subsequently changed.  Minister Bowler has been aware of this legislation to the extent that, 
on two separate occasions over the past six months, he has taken this issue up directly with the responsible 
federal minister, Kevin Andrews.  He has had two consecutive meetings at which he asked Mr Andrews to 
extend to Western Australia the same exemption that he is proposing to give to New South Wales and Victoria.   

The ACTING SPEAKER (Mrs J. Hughes):  We are dealing with clause 1.  We are not going through another 
second reading speech of the bill.  Members must deal with the clause before the house.   

Mr M.J. COWPER:  The Owner-Drivers (Contracts and Disputes) Bill has presented itself in a number of 
different forms, as we have established in the past 10 minutes.  Its title has been changed a number of times.  
That gives us rise for concern about the intention of the bill and how it has been brought into this place.  It is my 
view that that has been done with stealth.  My question about the appropriate title of the bill goes to that point.  I 
hear what you say, Madam Acting Speaker, but there is obviously an underlying reason for giving the bill this 
title.  I do not believe it reflects the true intent of the bill.  Parliamentary counsel, who are no doubt lawyers, 
drafted the bill.  If the minister is calling my credibility shaky, I suggest that perhaps parliamentary counsel is 
feeling exposed to some concern about its credibility.  What is the real intention of this bill in light of its title?   

Ms A.J.G. MacTIERNAN:  I have explained it 50 times; I will not do it again.   

The ACTING SPEAKER:  I am sure there are clauses throughout the bill under which the member for Murray 
can seek answers to the questions he has been posing over the past 10 minutes. 

Clause put and passed. 

Clause 2:  Commencement -  
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Mr D.F. BARRON-SULLIVAN:  My obvious question on the commencement date is that, given the bill states 
that it will commence on the day fixed by proclamation, except in relation to - 

The ACTING SPEAKER:  I am sorry to interrupt but I am having a great deal of difficulty hearing the member 
for Leschenault.  Could he please speak up a little.  I am sure that if I am having trouble, the Hansard reporter is 
also.   

Mr D.F. BARRON-SULLIVAN:  I am using my normal volume. 

The ACTING SPEAKER:  Yes, but it is very soft.  Thank you, member. 

Mr D.F. BARRON-SULLIVAN:  I would call it a dulcet tone. 

Will the minister give us an indication of the significance of the date of commencement of this legislation in 
relation to the commonwealth legislation we have been talking about?  If this legislation were proclaimed before 
the independent contractors legislation is passed and proclaimed by the federal Parliament, what will be the 
significance of the commonwealth legislation being enacted?  In particular, in view of the corporations 
provisions of the Constitution, what parts of this legislation will be overridden by the commonwealth law? 

Ms A.J.G. MacTIERNAN:  The commonwealth legislation has yet to be passed.  We cannot deal in 
hypotheticals.  We do not know when it will pass or whether it will pass.  We are proposing to proceed with our 
legislation.  If the federal legislation proceeds, we will continue to make representations to the federal 
government to provide an exemption to allow our owner-drivers to be given the same level of protection that the 
federal government is very concerned to give owner-drivers in Victoria and New South Wales.  I would find it 
quite extraordinary if members were suggesting that we would want a lesser degree of protection for owner-
drivers in Western Australia than will apply to owner-drivers in Victoria or New South Wales.   

Mr D.F. BARRON-SULLIVAN:  I am trying to find out whether we are wasting our time in here today.   

Ms M.M. Quirk:  It feels like it.   

Mr D.F. BARRON-SULLIVAN:  The minister is always wasting our time like this.  It is nice that one of her 
colleagues acknowledges that.   

The minister is, in effect, setting the date for when this legislation, if it passes through this Parliament, will be 
enacted and will commence.  First of all, why did the minister not insert in the legislation a date, such as 1 
January, 20 March or whatever? 

Ms A.J.G. MacTiernan:  It is because we do not know when the legislation will go through the Parliament. 

Mr D.F. BARRON-SULLIVAN:  Why does the minister not do what she has done with other legislation; that 
is, insert a provision that the commencement date will be two weeks after it receives royal assent? 

Ms A.J.G. MacTiernan:  This is a standard provision that is placed in legislation. 

Mr D.F. BARRON-SULLIVAN:  The words “after royal assent” is the standard provision. 

Ms A.J.G. MacTiernan:  This is the standard provision that goes into legislation. 

Mr D.F. BARRON-SULLIVAN:  The words “upon royal assent” is also a standard provision.  The reason for 
this provision is so that the minister can do some juggling.  She knows full well that if we pass this legislation 
and the commonwealth passes its legislation, a whole lot of legislation will go out the door.  In other words, we 
are wasting a heap of this Parliament’s time, all because the minister is again pushing through an agenda for the 
Transport Workers’ Union of Australia.  If the commencement date of this legislation is prior to the date the 
commonwealth legislation comes into effect, will parts of this legislation be overridden? 

Ms A.J.G. MacTIERNAN:  It will not be overridden if we are provided with the same exemption that has been 
granted to New South Wales and Victoria. 

Mr D.F. Barron-Sullivan:  What if it is not? 

Ms A.J.G. MacTIERNAN:  Then blood will be upon the federal government. 

Mr M.J. COWPER:  Should it not be exempted by the federal minister, is there the potential for this 
government to mount a court challenge for exemption? 

Ms A.J.G. MacTiernan:  I do not understand the question. 

Mr M.J. COWPER:  What will happen if the minister does not get an exemption along the lines of the 
Victorian and New South Wales legislation? 



Extract from Hansard 
[ASSEMBLY - Thursday, 23 November 2006] 

 p8811c-8833a 
Ms Alannah MacTiernan; Speaker; Mr Colin Barnett; Mr Murray Cowper; Mr Dan Barron-Sullivan; Acting 

Speaker; Mr Ben Wyatt 

 [8] 

Ms A.J.G. MacTIERNAN:  If the federal government discriminates against Western Australian owner-drivers 
and does not afford them the level of protection that it has been prepared to give owner-drivers in New South 
Wales and Victoria, I have every confidence that this will become a very big election issue for the federal 
government, and our legislation will wait until a change of federal government. 

Mr M.J. COWPER:  The difference that appears to escape government members of this house is that the New 
South Wales and Victorian legislation has been enacted.  I think the Victorian legislation comes into effect on 1 
December.  For argument sake, if in a month the federal legislation is passed and assented to and this legislation 
is still progressing through this house or the upper house and therefore had not been assented to by the Governor, 
could the minister ask for an exemption? 

Ms A.J.G. MacTIERNAN:  We have already asked for that exemption.  However, the federal legislation also 
provides that other state laws can be exempted by regulation.  If the federal legislation is passed prior to ours, the 
federal government will retain the capacity to regulate to provide an exemption, which is what we will be asking 
for.  We will make sure that we are ready to proceed with our legislative package, which will offer to owner-
drivers in Western Australia the same protection as that which has been offered to owner-drivers in New South 
Wales and Victoria.  We will therefore try to have this legislation passed as quickly as we can.  The opposition 
could help us here by allowing this legislation through the house quickly so that we can get it to the upper house 
in good time.  However, if that does not happen, our application for exemption can be given effect to after the 
federal legislation has been passed. 

Mr M.J. COWPER:  Is the minister saying that she expects to get an exemption even if this legislation has not 
progressed through this Parliament before the federal legislation is passed? 

Ms A.J.G. MacTiernan:  The federal bill contemplates that possibility.  The federal legislation specifically 
provides for legislation that comes into operation after the federal legislation comes into operation.  It has the 
capacity to provide that exemption by regulation. 

Mr D.F. Barron-Sullivan:  But not automatically. 

Mr M.J. COWPER:  But not automatically.  The minister may well have asked for it - 

Ms A.J.G. MacTiernan:  We will have the legislation ready.  We will not delay proceeding with legislation 
because we might pre-empt a decision by the federal government.  We will have our legislative package ready. 

Mr D.F. Barron-Sullivan:  Wasting our time, in other words. 

Ms A.J.G. MacTiernan:  We will have our legislative package ready so that the federal government must make 
a decision on whether it will offer our owner-drivers the same protection that it is prepared to offer owner-
drivers in Victoria and New South Wales. 

Mr M.J. COWPER:  This is totally a stunt.  As I said in my contribution to the second reading debate, this is a 
stunt by which this government is trying to sneak legislation under the boom gate as the door is shutting.  The 
federal government will have its legislation in place before this legislation passes through this place and the other 
place. 

Ms A.J.G. MacTiernan:  Can I address that issue? 

Mr M.J. COWPER:  How can the minister expect an exemption under those circumstances unless she intends 
to challenge it legally in court, which means there will be an additional cost to taxpayers? 

The ACTING SPEAKER (Mrs J. Hughes):  I ask members to please make sure their comments are related to 
the clause. 

Mr M.J. COWPER:  My comments go to the clause, Madam Acting Speaker, in that I believe the minister and 
this government are wasting the time of the Parliament given that, as indicated to the minister, this legislation 
cannot possibly be passed by the Parliament in a time frame that would entitle it to an exemption under 
regulation, such as that which has been offered to Victoria.  Victoria had its legislation in place last year and it 
comes into effect on 1 December.  The New South Wales legislation has been in place for some time.  My 
comments relate to the timing of this bill, which is what we are debating at this time. 

Ms A.J.G. MacTIERNAN:  I will not repeat the answers to the question.  I honestly do not believe that the 
member is interested in having a logical debate.  Quite clearly, we have documentation that indicates we made a 
decision to draft this bill a year ago.  We had actually been working on this bill for a period of at least six months 
prior to November 2005.  We have therefore been working on the bill for at least a year and a half, which is quite 
evident by the fact that the cabinet made a decision to approve the drafting instructions in November 2005.  The 
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suggestion that we knew the federal bill would be passed in September 2006 completely ignores the fact that we 
had already been working on the bill for more than a year.  It is just complete and utter nonsense.   

I do not know whether the member does not understand this explanation, but I will say it one more time.  I do not 
care how many times the member asks the question again, I will not answer it again.  This is the fourth time I 
have answered the question.  I will say it one more time.  There are two possibilities if the federal legislation 
comes into play.  One possibility is that if our legislation comes in first, we can be specifically named in the 
federal legislation as having an exemption.  That is one possibility, and that is if our legislation passes before the 
federal legislation.  If that does not happen, and the federal legislation passes before our legislation, the federal 
legislation has a specific regulation that makes it possible for the federal legislation to add us in as exempted.  It 
is therefore quite clear that it does not matter which comes first, the capacity is there for that exemption to be 
delivered.  We will not pre-empt the decision of the federal government by not providing protection to our 
owner-drivers; we will proceed with this work on which we have been diligently beavering away for the past 18 
months.  Whatever happens and whichever sequence occurs, it can be accommodated.  I am confident that the 
federal government must at least consider granting us the exemption.  I am also confident that we will certainly 
get that exemption when there is a change of federal government some time next year. 

Mr D.F. BARRON-SULLIVAN:  The minister is doing the absolute best she can to skirt around the point we 
are raising.  This illustrates again, as we said during the second reading debate, that the minister is doing all of 
this at the behest of the TWU, and she is desperately trying to get this legislation into this Parliament and pass it 
as quickly as she can.  The minister has pointed to a couple of impossible options.  If the minister had done her 
job properly, she would now be sitting there telling us that she has an agreement with the commonwealth 
government to provide an exemption.  In the absence of that exemption, if this legislation is passed and if the 
commonwealth legislation is passed, large sections of the legislation that we are dealing with right now will be 
overridden by the commonwealth government’s constitutional powers.  The minister knows that full well.  Will 
the minister correct me if I am wrong in any way? 

The minister’s colleague the Minister for Employment Protection has indicated previously that the WA 
government, in a submission to the federal Parliament, had stated that the Independent Contractors Bill, the 
federal legislation, should not apply to current or future state road freight legislation, as this sort of legislation 
was then being called, for a variety of reasons.  However, the minister knew that that might not be likely; in fact, 
it was highly unlikely.  Therefore, he said in his submission -  

In the alternative, the WA Government submits that the Federal Government should formally undertake 
to preserve the Road Freight Bill - 

That is the one we are talking about today - 

through regulations.   

That is what the Minister for Planning and Infrastructure is referring to.  She is right.  The capacity does exist 
under clause 7(2)(c) of the Independent Contractors Bill, but it is not an automatic methodology.  It is still 
regulatory.  It still relies on the approval of the commonwealth minister. 

The minister has brought a bill into this Parliament that essentially hinges on an agreement with the 
commonwealth government to provide this state with a legislative or regulatory exemption so that this bill can 
have legislative force.  Without that exemption, we are dealing with nothing more than pieces of paper.  The 
minister is absolutely wasting the time of this Parliament. 

Mr M.J. Cowper:  It’s a stunt. 

Mr D.F. BARRON-SULLIVAN:  Exactly.  As the member for Murray said, this is completely a stunt.  It is 
aimed at giving the minister a bit of bargaining power to try to get that exemption and to make her look good to 
the Transport Workers’ Union and some of the owner-drivers.  However, the minister knows full well that 
without that agreement from the commonwealth, the legislation is meaningless. 

I for one am not prepared to waste the time of this Parliament dealing with a piece of legislation that in a matter 
of weeks could be made redundant.  The minister needs to stand now and say one of two things.  The minister 
should say that if the commonwealth legislation is passed as it is now, the bill that we are dealing with will still 
have legislative force, and the minister has the State Solicitor’s advice to that effect - because I do not know how 
it can override the commonwealth’s constitutional powers.  Alternatively, the minister must confirm that she has 
an agreement with the commonwealth minister that he will definitely provide an exemption.  I will take the 
minister’s word for it in this Parliament if she goes public on that.  I will not even ask the minister to let me see it 
in writing.  My understanding - the minister said it earlier - is that she does not have that agreement yet, which 
means that we are all wasting our time.  We could be dealing with other legislation.  We should wait until the 
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minister has the exemption or, alternatively, until the commonwealth legislation is passed.  If the minister gets 
the exemption, she can bring on the legislation again and we will deal with it.  If she does not get the exemption 
and the commonwealth passes its legislation, this legislation is a waste of time. 

Ms A.J.G. MacTIERNAN:  I just cannot believe the stupidity of this.  The commonwealth government cannot 
offer an exemption until we have legislation.  Therefore, we need to have legislation to trigger the capacity for 
the commonwealth to give us an exemption.  That is what we are doing.  We are not even sure that the federal 
legislation will be passed.  However, assuming that it will be passed, we have received indications from the 
federal government that it will give us an exemption.  However, it cannot give us an exemption until we have 
legislation.  The member’s whole argument is completely misconceived. 

Mr D.F. BARRON-SULLIVAN:  Let me clarify that.  The minister is saying that at the moment, under the 
Independent Contractors Bill, the commonwealth government does not have the capacity to provide for an 
exemption for Western Australia unless the legislation that we are dealing with now has been passed into law. 

Ms A.J.G. MacTIERNAN:  Certainly, we have been advised that that is the case.  It is very important that we 
proceed with this bill.  However, we will proceed with this bill in any event.  We believe it is very important that 
we put in place these protections.  I will say this only one more time: what rational reason would the 
commonwealth government have for not extending to WA owner-drivers the same protections that it is providing 
to owner-drivers in Victoria and New South Wales?   

Mr D.F. BARRON-SULLIVAN:  First of all, this legislation, as the minister has acknowledged, is not the same 
as the Victorian and New South Wales legislation.  We need to talk later about why it is different.  The minister 
referred to the same protections.  We have yet to find out from the minister what the differences are.  However, 
the simple fact is that the minister could and should have come into this place with an agreement from the 
commonwealth minister that he will provide an exemption.  Quite frankly, we are wasting our time until we 
know that the commonwealth government will provide such an exemption.  Therefore, I wish to adjourn the 
debate on this bill. 

As to Adjournment 

Mr D.F. BARRON-SULLIVAN:  I move - 

That debate on this bill be adjourned until the minister knows for certain whether the commonwealth 
government will provide the exemption she is seeking. 

Question put and a division taken with the following result - 
Ayes (21) 

Mr C.J. Barnett Mr M.J. Cowper Mr P.D. Omodei Ms S.E. Walker 
Mr D.F. Barron-Sullivan Mr J.H.D. Day Mr D.T. Redman Mr G.A. Woodhams 
Mr M.J. Birney Mr B.J. Grylls Mr A.J. Simpson Mr T.R. Sprigg (Teller) 
Mr T.R. Buswell Dr K.D. Hames Mr G. Snook  
Mr G.M. Castrilli Ms K. Hodson-Thomas Dr S.C. Thomas  
Dr E. Constable Mr J.E. McGrath Mr T.K. Waldron  

Noes (27) 

Mr J.J.M. Bowler Mr R.C. Kucera Mr M.P. Murray Mr T.G. Stephens 
Mr A.J. Carpenter Mr F.M. Logan Mr A.P. O’Gorman Mr D.A. Templeman 
Mr J.B. D’Orazio Ms A.J.G. MacTiernan Mr J.R. Quigley Mr P.B. Watson 
Dr J.M. Edwards Mr J.A. McGinty Ms M.M. Quirk Mr M.P. Whitely 
Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich Mr B.S. Wyatt 
Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts  

            

Pairs 

 Dr G.G. Jacobs Mrs C.A. Martin 
 Mr R.F. Johnson Mr P.W. Andrews 

Independent Pair 

Dr J.M. Woollard 

Question thus negatived. 

Consideration in Detail Resumed 
Clause put and passed. 
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Clause 3:  Terms used in this Act - 
Mr D.F. BARRON-SULLIVAN:  Earlier I touched on a matter and the then Acting Speaker made the point that 
it should be dealt with at the relevant clause.  This is now the relevant clause to debate that matter.  The 
definition of “heavy vehicle” in the bill is - 

a vehicle, as defined in the Road Traffic Act 1974, with a gross vehicle mass of more than 
4.5 tonnes; . . .  

Will the minister explain why the figure of 4.5 tonnes was chosen?  Is that the same figure that was chosen in the 
Victorian legislation, on which this legislation is supposed to be modelled, or is it the same as the New South 
Wales legislation?  I wonder why 4.5 tonnes was used for this bill when this matter has historically revolved 
around the heavy vehicle sector.  It has related specifically to vehicles with a gross vehicle mass - GVM - of 
more than 12 tonnes.  Earlier I quoted from a National Transport Commission document that I obtained from the 
Department for Planning and Infrastructure.  That document states that when this matter was progressing way 
back in 2002, the ministers concerned - I presume that the Minister for Planning and Infrastructure was one of 
those ministers - agreed that the working group would focus on the long-distance owner-driver section of the 
road transport industry.  That was defined to be that part of the industry that operates vehicles over 12 tonnes 
GVM and over distances exceeding 100 kilometres.  The significance of reducing the weight from 12 tonnes to 
4.5 tonnes is that it will broaden the scope of the bill enormously.  I wonder also whether we are moving away 
from the area where the original problems either do lie or are supposed to lie.  The research I have read tends to 
focus on the heavy vehicle sector.  The Cardno Acil report and other reports on road safety for not only owner-
operators, but also employees who drive trucks, particularly those who drive trucks over long distances, focus on 
the correlation between the low pay for drivers of large vehicles and the safety of large vehicles.  I can 
understand that if the minister wanted to extend the power of the Transport Workers’ Union, she would reduce 
the weight limit from 12 tonnes GVM to 4.5 tonnes GVM.  I can understand also that if the minister wanted to 
increase the scope of the legislation to include courier companies and a range of other companies that are not 
heavy vehicle, long-distance freight companies, she would reduce the threshold from 12 tonnes GVM to 4.5 
tonnes GVM.  They are the only explanations I can think of for the reduction in the definition of “heavy vehicle” 
from 12 tonnes GVM to 4.5 tonnes GVM.  Will the minister provide an explanation of that? 
Ms A.J.G. MacTIERNAN:  “Heavy vehicle” is defined in a raft of Western Australian legislation as vehicles 
with a gross vehicle mass of 4.5 tonnes.  The National Transport Commission defines “heavy vehicle” as all 
vehicles that exceed 4.5 tonnes GVM.  That is a standard definition around the country.  We have used that 
benchmark, which has currency around Australia.  The paper by the Standing Committee on Transport and 
Regional Services was probably more focussed on the eastern states.  The committee was looking into the 
eastern states’ requirements on logbooks that apply to vehicles in excess of 12 tonnes.  It is a matter of where the 
line is drawn. 

Mr M.P. Whitely interjected. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  I call the member for Bassendean to order for the first time. 

Ms A.J.G. MacTIERNAN:  Although our original focus was on the long-distance operators, the line can be 
drawn at a variety of different points.  The Victorian legislation includes standard courier vehicles.  We have 
decided not to include them.  We believe that some protection is needed, particularly regarding aspects of the 
terms of a contract and the payment provisions of a contract.  Although the rates was not the issue per se for 
many of the owner-operators of vehicles that weigh between 4.5 tonnes and 12 tonnes, we made a judgment that 
it was important to include the other contractual provisions and protections that are contained in this legislation, 
particularly the provision for the terms of payment.  That is the reason this definition has been part of our 
negotiations over the past 18 months. 

Mr M.J. COWPER:  In August 2002 the ministers agreed to establish a working group to focus on the long-
distance owner-driver sector of the road transport industry.  That sector is defined as that part of the industry that 
operates vehicles over 12 tonnes gross vehicle mass, that covers distances exceeding 1 00 kilometres, and that is 
a single vehicle.  That definition is vastly different from what has materialised in the bill.  Will the minister 
provide an explanation for that? 

Ms A.J.G. MacTIERNAN:  I have already explained it.  Originally, I attempted to get a nationally consistent 
approach.  I presented papers to the Australian Transport Commission, which passed them on to the Standing 
Committee on Transport and Regional Services.  That committee then determined that it would use the definition 
I provided as the benchmark.  However, because the federal government said it was not interested in progressing 
the matter, we left it because the federal government made it quite clear that it would not be proceeded with.  We 
then took a different path to draft separate legislation for the state.  As I have just said, we considered a range of 
options, including the provisions that are used in Victoria, right down to courier drivers.  We decided that the 
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most appropriate level to draw the line was the standard definition of “heavy vehicle”.  Although the issues of 
rates and fatigue management were not the main problem for the operators of vehicles weighing between 
4.5 tonnes and 12 tonnes, a number of very serious concerns were raised about the terms of trade and about the 
extensive periods drivers would have to wait before getting paid, and about the provisions that were written into 
their contracts.  We wanted them to have access to this suite of protections that relate to the terms of the contract 
to make sure that when they provide their services, they are paid within a decent time. 

Mr M.J. COWPER:  Many people in the industry were initially under the impression that the bill would deal 
only with heavy vehicles.  The minister says that a vehicle weighing 4.5 tonnes is the standard definition of a 
heavy vehicle.  On my licence to drive road trains, heavy vehicles and multi-combination vehicles, the standard 
is nine tonnes and above.  I am not quite sure how the minister arrived at the figure of 4.5 tonnes.  Most of the 
courier companies - this has been brought to my attention when speaking to the industry - have trucks over 
4.5 tonnes.  Although most of the courier companies operate smaller vehicles that enable them to nip around 
town, they all own and operate trucks of 4.5 tonnes and above.  I am curious to know why the minister has 
suddenly shifted the goalposts from what was the industry understanding in the first instance. 
Ms A.J.G. MacTIERNAN:  That is complete and utter nonsense.  The drafting instructions, which we 
developed in consultation with industry and which then formed the basis in November 2005 for starting the 
drafting of legislation, always included the figure of 4.5 tonnes.  When we were trying to have national 
consistency, because some of the eastern states regulations are different from ours, we referred to 12 tonnes, but 
since we started to focus on Western Australian-based legislation we have from the outset referred to 4.5 tonnes.  
It was in our drafting instructions and it has been present in all the discussions and briefings that we have had in 
the industry.  The heavy vehicle charging regime kicks in at 4.5 tonnes, as do the fatigue management rules, so 
the logical benchmark for starting this regime is 4.5 tonnes. 
Mr M.J. COWPER:  The minister says she has consulted the industry.  In the short time I have had an 
opportunity to consult with industry, including the earthmovers - 

Ms A.J.G. MacTiernan:  What relevance does this have to earthmovers? 
Mr M.J. COWPER:  There are those who subcontract in the earthmoving industry.  Would the minister mind 
clarifying the matter?  Is she saying the bus industry is another group covered by this legislation? 

Ms A.J.G. MacTiernan:  Have you read the definitions? 
Mr M.J. COWPER:  Yes, I have. 

Ms A.J.G. MacTiernan:  So you would know it doesn’t cover buses and earthmovers. 

Mr M.J. COWPER:  Who has the minister consulted in the industry?  Is it the road Transport Forum or the 
TWU?  Has the consultation gone further than that? 
Ms A.J.G. MacTIERNAN:  I set this out in detail at the beginning of this debate.  I said the TWU, which 
represents probably the largest group of owner-drivers, was involved, and the Transport Forum.  I set out all the 
different industry entities represented by the Transport Forum.  There is the Long Distance Owners and Drivers 
Association and those members who form part of the ministerial road freight council, which are basically the 
major industry players in this state. 

Mr M.J. COWPER:  I missed the last bit.  The people we have spoken to, the courier industry and the long-
distance transport people, are not at all aware of the devil in the detail of this bill.  While the minister may say 
she has consulted the industry, the minister’s idea of the industry is the TWU, which has a vested interest in this 
legislation.  That is the point we have been trying to make from the start. 

Clause put and passed. 

Clause 4:  Meaning of “owner-driver” - 
Mr D.F. BARRON-SULLIVAN:  One of the issues that has been raised over the years relating to contract rates, 
conditions and hours for owner-drivers is the fact that they have a relatively low degree of bargaining power in 
some circumstances.  Someone with a very small business may have a number of people driving trucks with 
whom they deal and very often they operate almost on a one-to-one basis.  As the business gets bigger, one can 
see that that personal interaction is diminished.  I can see that an owner-driver dealing with a large corporation 
may find himself in a situation in which he does not have the expertise or the knowledge of contractual matters, 
whereas the company may be able to fly in expertise and buy some pretty good negotiators and so on.   
As the minister will be aware, under the Trade Practices Act, if owner-drivers get together and decide to join 
forces to negotiate for better contract conditions, that can be deemed to be collusion and would be illegal.  Rather 
than having to define an owner-driver in this way, and indeed having this sort of legislation, to what extent have 
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the minister and the government looked at the possibility of getting the commonwealth to change the Trade 
Practices Act provisions to give owner-drivers much better bargaining power with the sorts of transport 
companies I am talking about?  Rather than going down this very onerous path, what consideration was given to 
empowering owner-drivers to get together, either on an enterprise basis or an industry basis, to negotiate better 
contractual arrangements by seeking the commonwealth’s agreement to pass amendments to the trade practices 
legislation? 
Ms A.J.G. MacTIERNAN:  We will get to that in clause 52, which provides that the sorts of actions that are 
being spoken of, if they are pursuant to the development of a code of conduct or undertaking or preparation of 
negotiations authorised under this bill, will be authorised for the purposes of the Trade Practices Act.  The sorts 
of things that need to be done to give effect to this legislation will not be considered to be collusion for the 
purposes of the Trade Practices Act. 
Mr D.F. BARRON-SULLIVAN:  That is exactly not what I was asking.  I was not saying what needs to be 
done in relation to the Trade Practices Act to protect the operation of this bill.  I was saying that rather than have 
this definition of an owner-driver, and indeed this bill, why did the minister not go to Canberra and ask the 
federal government to amend the TPA so that our owner-drivers in WA can negotiate collectively to deal with 
the big end of town in particular, much as has been done recently in other areas?  I wonder why that approach 
was not taken to give our owner-drivers the power they need to deal with the big end of town and negotiate 
better contractual arrangements. 

Ms A.J.G. MacTIERNAN:  That is something that would have been available to the transport industry.  I am 
not sure it has done that.  We do know it is a very laborious process and, given the free market ideology of the 
federal government, obviously it was not happening.  There was no indication the federal government was 
prepared to do it.  We are taking action.  We are legislating in the way we can.  We do not predicate all our 
actions on what the federal government may or may not do.  We cannot control what the federal government will 
do in terms of the Trade Practices Act to allow that sort of conduct.  We do know the provisions of the act are 
very onerous and every time one wants to negotiate, one has to get a specific exemption.  One cannot get a 
blanket exemption, so it would not have been a terribly effective mechanism in any event. 
Mr D.F. BARRON-SULLIVAN:  On the one hand, the minister is sniping away at the federal government and 
saying that she wants this section 72 exemption from the federal Independent Contractors Bill.  She is also 
saying that her colleagues have sent a submission to the federal government saying that this is what the 
government wants, and there are two ways of doing anything.  This is all because the minister is hell-bent on 
getting this legislation through so that she can look after her union mates.  I am suggesting to the minister that 
another way of dealing with this matter is to give owner-operators more power in their negotiations.  We are 
being told that the problem is that owner-operators do not have the power to negotiate with businesses, 
particularly at the big end of town.  To some extent I agree with that.  That is probably correct.  If I was an 
owner-operator and was dealing with one of these big corporations, and they had access to legal advice, and 
perhaps were members of the Chamber of Commerce and Industry of Western Australia, and perhaps even had 
their own contractual person on board, I might be at a distinct disadvantage when it came to negotiating my 
terms.  That would be the case particularly if the company was giving terms to other owner-drivers in my field of 
operation.  However, if all the owner-operators were able to get together and say, “Guys, what do you think is a 
fair cop?” and negotiate collectively on that basis, they might be able to arrive at a good outcome.  I do not 
know.  It is only a suggestion.  The minister said in her response that she has not considered this suggestion, but, 
if the industry wants to consider it, that is something the industry should take up with the commonwealth 
government.  The point I am making is that we have not considered all the options for how we can deal with the 
problems in this industry.  As I said earlier, there are problems in just about every industry.  Every industry has 
contractual or workplace problems.  However, there must be some way in which we can deal with these 
problems without imposing the burdensome regulatory and statutory framework that the minister is proposing to 
impose.  It might be worth looking at whether we can use the federal trade practices legislation to help resolve 
some of the difficulties that exist in this industry in Western Australia.  However, the minister obviously has no 
interest in doing that, because, if she did do that, the TWU would have less power.   

Ms A.J.G. MacTIERNAN:  I have to acknowledge that I am hell-bent on getting this legislation through.  The 
reason I am hell-bent on getting this legislation through is that I understand the plight of these owner-drivers.  
For the past 20 years I have been deeply concerned about the burdens that are being placed particularly on the 
long-distance drivers, and the way in which they often have to compromise their health so that they can make a 
decent return and keep their rigs on the road.  I have known many long-distance drivers, and I am very aware of 
this problem, because I have watched at close hand the impact of the market situation on their lives, and the way 
in which they have to operate.  I want to find a solution.  I do not want to hang about and wait until, some day, 
the federal government decides to draft some changes to the Trade Practices Act.  We want to get on with this 
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legislation.  We have been working on this legislation for a number of years.  We tried to work cooperatively 
with the federal government.  At that stage it said it was not interested.  We made the decision a year ago, before 
the federal government decided to proceed with its legislation, that we would go down this path.  This is a far 
more comprehensive path.  It is a path that offers a dispute resolution mechanism.  It is a path that places very 
clear boundaries around what is on and what is not on.  This legislation will be to the great benefit of the 
industry.  In my view, there is overwhelming support from owner-drivers for this legislation.   

Mr D.F. BARRON-SULLIVAN:  I will not pursue my question, because it is obvious I will not get an answer.  
Subclause (2) states -  

For the purposes of this Act an “owner-driver” is -  

(a) a natural person . . .  

(b) a body corporate (other than a listed public company) . . .  

Is it correct to say that when the commonwealth legislation is passed, and assuming that no exemption is applied, 
the owner-drivers who are defined in subclause (2)(b) will no longer be covered by this part of the state 
legislation? 

Ms A.J.G. MacTIERNAN:  The federal legislation has not been passed, and we do not know what its final form 
will be.  Therefore, if we were denied the exemption that is proposed to be applied to New South Wales and 
Victoria, it is not clear what portions of that legislation would still have effect.  We are putting this legislation 
through based on two premises.  The first premise is that the federal legislation does not get up.  The second, and 
more likely, premise is that the federal legislation does get up, and we are given an exemption.  However, we 
cannot be given an exemption until such time as this legislation is in force.  Therefore, we cannot sit back and do 
nothing.  We need to proceed with the legislation, and, if the federal legislation is passed, apply for an 
exemption.   

Mr M.J. COWPER:  A short time ago the minister said that she was hell-bent on getting this legislation 
through.  During the briefing that we had recently with the minister’s advisers, they said that there was no 
urgency for this legislation.  I suspect that was probably a bit misleading, in that it appears now, given what the 
minister has just said, that this is a very urgent bill.  I would like the minister to clarify that for us once and for 
all.   

Ms A.J.G. MacTIERNAN:  Sure.  Can the member clarify who the advisers were? 

Mr M.J. Cowper:  The ones who gave a briefing to the opposition. 

Ms A.J.G. MacTIERNAN:  Was this a presentation the member was present at? 

Mr M.J. Cowper:  No, I was not. 

Ms A.J.G. MacTIERNAN:  The member was not present?  I rest my case.   

Mr M.J. COWPER:  Is the minister denying that it was said at that briefing that there was no urgency about this 
legislation - it could come on this week, next week or next year, or words to that effect?  

Mr D.F. BARRON-SULLIVAN:  A moment ago the minister again completely avoided answering my question 
by saying that she does not know whether the commonwealth legislation will be passed, or whether this state will 
be given an exemption - or whether a meteorite will hit Canberra in the meantime, or something like that.  The 
question that I asked the minister was: if the commonwealth Independent Contractors Bill in its present form, 
without an exemption, were applied to the provisions in this bill, would it mean that the provisions of this bill 
that apply to owner-operators who are a body corporate in accordance with clause 4(2)(b) would no longer 
apply?   

Ms A.J.G. MacTIERNAN:  I do not think the federal government is necessarily relying on its corporations 
power, so I do not know whether much turns on whether an entity is a corporation.  We have made it clear that if 
the federal government’s IC bill is passed, we will need to be given an exemption in order for this legislation to 
have any reasonable effect.  However, we cannot be given an exemption until this legislation is passed.   

Mr D.F. BARRON-SULLIVAN:  The minister alluded to one possible area in which the commonwealth might 
use its constitutional powers to override the states.  It is very simple.  If there is a conflict between the 
commonwealth law and the state law, the commonwealth law will take precedence.  My question is: what parts 
of clause 4(2)(b) would conflict with any of the provisions of the commonwealth IC bill?  

Ms A.J.G. MacTIERNAN:  We have made it clear that it is not just a question of whether an entity is a 
corporation.  The whole bill might not have effect.   



Extract from Hansard 
[ASSEMBLY - Thursday, 23 November 2006] 

 p8811c-8833a 
Ms Alannah MacTiernan; Speaker; Mr Colin Barnett; Mr Murray Cowper; Mr Dan Barron-Sullivan; Acting 

Speaker; Mr Ben Wyatt 

 [15] 

Mr D.F. BARRON-SULLIVAN:  The minister has not made that clear. That is what I made clear earlier in the 
debate.  The minister was trying to avoid making that clear. 

Ms A.J.G. MacTiernan:  That is absolute nonsense. 

Mr D.F. BARRON-SULLIVAN:  What the minister has just put on the record, for the first time - I thank the 
minister very much - is that the whole of this legislation conflicts with the commonwealth IC bill.  I thought 
there might be some parts of this bill that did not conflict with the commonwealth bill.  However, the minister 
has just said that the whole of the legislation conflicts with the commonwealth bill.   

The minister has just admitted it.  That is the point we were trying to make earlier on.  In other words, if the 
commonwealth legislation - I will not say “if” - when the commonwealth legislation is passed, possibly in a 
matter of weeks from now, this bill will be null and void.  It is a waste of time; it may as well be chucked in the 
wastepaper bin.  I do not want to go into all the arguments about whether this should be done at a state level with 
uniform national legislation or whatever.  Earlier I suggested one potential solution in which the minister is 
obviously not interested.  The point we are making is very simple: we should not be wasting our time until the 
minister can come into the house and say that she has a categorical assurance from Minister Andrews, or the 
Prime Minister, that the commonwealth will provide an exemption for Western Australia.  The minister has just 
confirmed that it does not matter what we do with this legislation - we can pass it through both houses of this 
Parliament - if the commonwealth Independent Contractors Bill is passed, this legislation will be over-ridden. 

Ms A.J.G. MacTIERNAN:  That is complete and utter nonsense.  All through this debate I have acknowledged 
that very little of this legislation will take effect if the commonwealth legislation is passed and we do not get an 
exemption.  That has underlined all that I have said during this entire debate.  I love the approach of the member 
for Leschenault.  He likes to imagine that he has people in some sort of pincer movement, when he is just 
repeating complete and utter garbage.  I will make my point one more time.  Does the member for Leschenault 
understand this point? 

Mr D.F. Barron-Sullivan interjected. 

Ms A.J.G. MacTIERNAN:  Does the member for Leschenault understand this point?  There can be no 
exemption until we have a piece of legislation.  Until we have an act, we cannot get an exemption.  The federal 
government has said, “When you have an act, we will consider whether to give an exemption.”  The member for 
Leschenault is saying that we should just walk away and do nothing. 

Mr D.F. Barron-Sullivan:  No, you should get a commitment that the federal government will give you an 
exemption. 
Ms A.J.G. MacTIERNAN:  The federal minister has made it clear that we cannot get an exemption until we 
have an act.  Unless we have an act, we have nothing to talk to the federal government about.  The federal 
government will not negotiate until we have an act.  That is what we are doing; we are getting an act.  We hope 
we will get an act.  We hope that commonsense will prevail and we will get an act. 
Mr B.S. WYATT:  It seems that the old Deacon acolyte, the member for Leschenault, has had a constitutional 
lesson since the last time he appeared in the house.  He stands here today advocating the Trade Practices Act 
1974 and the ascendancy of the commonwealth Constitution over the state Constitution.  Last time he was here 
he talked about wanting to get state antitrust legislation up and running, and said how it would solve all the 
problems that the deregulation of the liquor industry would cause.  Now he comes in here with a completely 
opposite view that perhaps it is the Trade Practices Act that might over-ride this state legislation.  I am curious.  
The member recently referred to “that burdensome and statutory framework that the minister is bringing into the 
Parliament today”.  I will tell members one thing that would be a burdensome statutory framework: the layers of 
legal uncertainty of a state antitrust regime.  As Professor Craven has suggested he should do, no doubt the good 
member for Leschenault has finally spoken to a lawyer - or, I dare say, a second-year law student - to explain to 
him what section 109 of the commonwealth Constitution does and the effect that it actually has.  I am intrigued 
that he is now coming in here as “Mr Pro Business” and “Mr Small Business”.  Bringing in an antitrust regime 
with a bureaucracy to support it would have been a most disappointing and upsetting result for any small 
business, particularly in the liquor industry.  Firstly, it would not have made it through any form of High Court 
challenge and, secondly, if he had brought it in, small business owners would have been delighted with this 
brand-new state antitrust regime that would have crucified anything that the commonwealth Trade Practices Act 
brings in.  

The member for Leschenault reflected on how the Labor Party is seen.  I am just commenting on the comments 
he made earlier.  I know the Acting Speaker is concerned with relevance issues.  However, it is worth reflecting 
on where we see the Liberal Party emerging out of this.  We can see the few John Stuart Mills; there are not 
many of the old libertarian free marketers around.  There are also those who are far to the left of anyone on my 
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side of politics.  One minute the member for Leschenault is embracing the Deakin sentiment and the next minute 
he is running around pretending he is a great pro-federalist.  It is intriguing to see where they are coming from. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  I trust the member for Victoria Park is coming back to the 
clause. 

Mr B.S. WYATT:  The member for Murray is the only one of that pair who has had any consistency whatsoever 
in the way he has approached any of the arguments in respect of the economy and pro-small business interests, 
which is why we now find the member for Leschenault completely and utterly in a hypocritical position.  He 
does not know what he stands for and I am intrigued how much further he will go down this particular path. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  Thank you, member.  I am not quite sure how that related to 
the clause, but I thank you for your oration. 

Clause put and passed.  

Clause 5:  Meaning of “owner-driver contract” -  

Mr D.F. BARRON-SULLIVAN:  I have a very simple question.  Under this clause an owner-driver contract 
can either be written or oral.  Could the minister advise whether that is the case in the New South Wales and 
Victorian legislation?  I know that contractual law binds oral contracts.  How extensive is this sort of provision?  
Is it the minister’s intention, essentially, to apply similar principles?  It seems that this is not meant to be just 
industrial relations law, nor just contractual law.  I wonder whether this will cause a few headaches for the 
tribunal down the path. 

Ms A.J.G. MacTiernan:  In what way?  Why would it cause headaches? 

Mr D.F. BARRON-SULLIVAN:  Obviously an oral contract is not as easy to demonstrate as a written contract. 

Ms A.J.G. MacTIERNAN:  The Victorian legislation goes further than we have decided to go.  Knowing the 
informal arrangements that sometimes prevail in Western Australia, we have followed a different approach.  
Victoria requires that all contracts be in writing.  We do not require that.  We recognise that contracts will be 
entered into that will not be reduced to writing.  There is nothing new in that.  Contract law in this country - 
indeed, common law - has been predicated on the notion that contracts need not be in writing.  Oral contracts are 
legally binding provided there was the intention to create legal relations at the time the contract was entered into.  
The provision that we have picked up here is very similar to what we put in a number of years ago in the 
Constructions Contracts Act 2004.  As I said, it recognises that there are a number of contractors who will be 
operating under oral contracts, and this clause seeks to provide certainty and a framework as to how those 
contracts will operate. 

Mr M.J. COWPER:  If a couple of owner-contractor drivers heading in opposite directions at the back of 
Kimberley or somewhere wanted to shift some freight in different directions and they entered into an oral 
contract, under this legislation will they still be required to provide the written documentation that is mentioned 
in this bill? 

Ms A.J.G. MacTIERNAN:  I just explained that.  This is so frustrating; I say something and it seems to go 
completely over members’ heads.  I said that we recognise that in the industry those sorts of informal 
arrangements will be made from time to time.  We do not want to go down the same path that the Victorian 
legislation stipulates; that everything must be in writing.  We know that exactly those sorts of situations will 
arise.  We are saying that when they arise, this is how they will be regulated.  They do not have to be written 
down, but they apply by force of law.  If a person believes he has a rotten deal, he can go to the tribunal and say 
that it is either inconsistent with the code, or it is an unconscionable contract, and he wants the tribunal to look at 
it.  The tribunal will take evidence as to what the verbal elements of the contract were; it may import certain 
provisions into the oral contract - for example, a person must pay within a certain number of days. 

Clause put and passed.  

Clause 6:  Application of Act - 
Mr D.F. BARRON-SULLIVAN:  Some of my questions have been answered, so I will not go through those.  
Clause 6(1)(a) states that the act applies to owner-drivers who are engaged under an owner-driver contract that is 
entered into in Western Australia or that is subject to the law of WA.  I am assuming that that might be a long-
distance haulier who is engaged in WA and contracted in WA to freight goods interstate.  If that is the case, do 
we risk the possibility that these sorts of interstate freight companies might start doing their contracts interstate 
to avoid this sort of legislation?  Is there any risk of something like that happening?  Does this not illustrate the 
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need for national uniformity rather than this ad hoc state-by-state approach that we are seeing now, which is 
obviously driven by the TWU? 

Ms A.J.G. MacTIERNAN:  I have explained patiently that we went to the commonwealth government year 
after year to seek a national approach.  Year after year the federal government said that it was not interested, it 
did not want to do it and we should not think it was beginning to go down that path.  We tried the federal 
approach and it did not work.  We decided to go it alone in 2005.  We know that the federal government has 
recognised that it is important to protect drivers and that the state-based legislation will provide a better regime 
of protection than will be provided under the federal legislation.  The federal government’s explanatory 
memorandum, which I have already read out, acknowledges that the state legislation provides a better deal for 
owner-drivers.  For that reason, it is proposing to exempt New South Wales and Victoria.  That is better.  The 
vast bulk of the trips that we are talking about are internal in Western Australia.  The goods come from within 
Western Australia and go elsewhere within Western Australia.  Most of the long-distance haulage to the eastern 
states these days is by rail rather than road, although there are long-distance trips to the Northern Territory.  We 
have not seen a New South Wales set of contracts.  It has been able to manage with its legislation for some time.   

We are very confident that this regime will be embraced by the industry.  This debate is just extraordinary.  Who 
are members opposite advocating for?  Which constituency group are members opposite advocating for?  It is 
not the owner-drivers.  The owner-drivers will benefit from this legislation.  That is why it has been endorsed by 
the Transport Forum. 

Mr M.J. Cowper:  You’re missing the point. 

Ms A.J.G. MacTIERNAN:  What would be bad about this legislation for an owner-driver?  We have been 
engaged in negotiations with industry for two years.  The two members opposite have come into this place with 
these absolutely nonsensical claims that somehow or other this bill is anti-owner-driver.  The whole reason for 
this legislation, the whole genesis of it, is to protect owner-drivers.  Every item in the bill will protect owner-
drivers.  It does not give the TWU any entitlement to require people to be members.  The TWU and the 
Transport Forum represent most of the owner-drivers.  For this reason we are very confident that this bill is in 
the best interests of the owner-drivers.  The members opposite have not been able to give me one reason why this 
bill would not be good for owner-drivers.  The only thing they have come up with is to refer to the Chamber of 
Commerce and Industry, which does not represent owner-drivers.  The CCI does not like the legislation because 
it will protect owner-drivers. 

Mr M.J. COWPER:  The minister mentioned earlier that she was conversant with long-distance hauliers.  Who 
has the minister conversed with in the long-distance transport industry? 

Ms A.J.G. MacTiernan:  Very many people. 

Mr M.J. COWPER:  I ask her to name one. 

Ms A.J.G. MacTiernan:  Trevor Hanson from the Long Distance Drivers and Owners Association.   

Mr D.F. BARRON-SULLIVAN:  This bill deals with the amplification of the act.  Earlier the minister said that 
we cannot get an exemption until the bill becomes an act.  She has gone around the point that we were making - 
that she can get a commitment to an exemption from the federal minister.  If the federal minister says that he will 
provide an exemption, we are home and hosed.  I mentioned section 7, part 2, of the Independent Contractors 
Bill, which provides for an exemption of a law of a state or territory that is specified in regulations made for the 
purposes of this paragraph to the extent that the law is so specified.  It is very simple.  That would come into 
effect upon proclamation.  The other parts of the act come into effect on assent.  That means that if the minister 
received an undertaking from the federal minister that he would provide such exemption, he can give an 
exemption to this legislation by regulation when that part of the act is proclaimed.  Bearing in mind that the 
commencement date of that component of the Independent Contractors Bill is not expected to be until six months 
after it passes through the federal Parliament, the minister would have plenty of time to bring this legislation into 
this Parliament and deal with it.  In other words, there is no need whatsoever to be having this discussion on this 
bill now.  I am not a gambling man, but if I were, I would bet the minister a good bottle of red wine that this 
legislation never sees the light of day.   

Clause put and passed.   

Clause 7:  Act prevails over owner-driver contracts - 
Mr D.F. BARRON-SULLIVAN:  I have a simple question.  This clause states - 

A provision in an agreement or arrangement in force on, or entered into . . . whether an owner-driver 
contract or not and whether in writing or not, that - 
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 (a) purports to exclude, modify or restrict the operation of this Act . . .; or 

 (b) is contrary to or inconsistent with anything in this Act, the code of conduct or an order of the 
Tribunal, 

 has no effect. 

That means that if I am an owner-driver and I enter into a contract that in some way or other conflicts with this 
bill, that contract will have no effect.  I have a very simple question.  What if that contract was better for me 
overall than the provisions of this bill?  What happens if I enter into a contract that may in some way conflict 
with the code of conduct or the provisions ultimately provided by this bill when it becomes an act?  What 
happens if I am better off under that contract than I am under the provisions of this bill?  Does that contract still 
have no effect?  

Ms A.J.G. MacTIERNAN:  That is not the way the legislation works.  The legislation provides a series of 
minimums; it does not provide a series of maximums.  Whilst it provides that an owner-driver must be paid 
within a certain number of days, it does not mean that an owner-driver cannot be paid in fewer days.  For 
example, if a contract provides that a driver will be paid within 15 days, that would not be undermined; nor does 
it say that a driver who is earning a very high rate of pay would have to be paid a guideline rate.  It is about 
establishing floors; it is not about establishing maximums.  If a driver is getting a better deal, that arrangement 
will not be inconsistent with the terms of this legislation.   

Mr M.J. COWPER:  I am not quite clear on that point inasmuch as when I spoke to people from the Courier 
Association of Australia-WA they said that when they get a return on the money for doing a job, they pay their 
couriers first before they even get paid themselves.   

Ms A.J.G. MacTiernan:  That will not be prevented.  Couriers will not be covered by this legislation.  What 
sort of couriers is the member referring to?   

Mr M.J. COWPER:  I am talking about courier truck owners, who are members of the Courier Association.  
They all own trucks 4.5 tonnes and above.   

Ms A.J.G. MacTiernan:  Do they all own trucks of 4.5 tonnes and above? 

Mr M.J. COWPER:  Those to whom I have spoken do.  I am happy to name them.   

Ms A.J.G. MacTIERNAN:  Presumably their contracts, which might be written or oral, contain a provision that 
requires they be paid immediately they do a job.  Is that what the member for Murray is saying?   

Mr M.J. Cowper:  I have been told by those people that some of the courier drivers who work for the company 
are paid 65 per cent of the cost of a job, and some are paid a higher rate.  They receive the money first.   

Ms A.J.G. MacTIERNAN:  We are saying that contracts cannot contain a provision that allows for payment to 
be made later than 30 days.  We are not saying that payments cannot be paid in seven or 15 days.  The bill seeks 
to provide a boundary that people cannot go beyond.  Nothing is stopping drivers from doing better.   

Mr M.J. COWPER:  People operate under incentive provisions.  The courier business is different from other 
industries, given that drivers are paid according to the frequency of the business they do, mainly around the 
metropolitan area.  I want it on record that the bill will not impact on the courier drivers’ schedules of payment.  
Will they now have to wait for payment as a result of this provision?   

Ms A.J.G. MacTiernan:  What do you mean by wait?   

Mr M.J. Cowper:  The bill provides - 

The ACTING SPEAKER:  The member for Murray sat down.  A member needs to be on his or her feet.  

Ms A.J.G. MacTIERNAN:  The bill provides that if no agreement has been made about when payment will be 
made, drivers must be paid within 14 days of providing a service.  If the contract contains an express provision, 
verbal or written, it cannot provide that payment be delayed for any longer than 30 days.  If people want to pay 
within seven days, nothing in the legislation prevents that.  However, if the terms of the contract contain a 
specified time for payment of services, the term cannot be longer than 30 days after the services were provided.   

Mr D.F. BARRON-SULLIVAN:  We have dealt with this in more detail in other clauses.  The minister just 
indicated that the contract rates will be a minimum guideline.  It does not say that anywhere in the bill.  Clause 
27 enables the minister to implement regulations that require a hirer to pay an owner-driver under an owner-
driver contract at a safe and sustainable rate of payment.  It strikes me that, without the regulations showing how 
this is defined, a particular rate of payment must apply.   
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The ACTING SPEAKER (Mr A.P. O’Gorman):  If the member is reading from clause 27, we will deal with it 
under that specific clause.  At present we are dealing with clause 7. 

Mr D.F. BARRON-SULLIVAN:  I know we are dealing with clause 7.  Subclause (1)(b) reads - 

is contrary to or inconsistent with anything in this Act, the code of conduct or an order of the Tribunal,  

If the code of conduct sets out a specific rate and a hirer wants to pay a higher rate, can he do so?  This provision 
says he cannot.   

Ms A.J.G. MacTiernan:  Yes.  It is not inconsistent to pay more.   

Mr D.F. BARRON-SULLIVAN:  Where in the legislation does it say that?   

Ms A.J.G. MacTiernan:  It is inherent in the concept of the legislation.   

Mr D.F. BARRON-SULLIVAN:  I love the minister’s terminology.  If there is a $400 million blow-out the 
minister says, “No; it’s inherent in the concept.”  The minister must do better than that because the provision 
does not allow an owner to pay someone a contractual rate that is inconsistent with anything in this legislation.   

Ms A.J.G. MacTiernan:  Whatever status they are given, any guideline rates are only minimum rates, so it is 
inherent in the concept.  I can assure you that is what it means.   

Mr D.F. BARRON-SULLIVAN:  Can the minister show me the guideline rates?   

Ms A.J.G. MacTiernan:  The guideline rates will be rates below which one cannot go.   

Mr D.F. BARRON-SULLIVAN:  No; they are not, they are in regulations.  I assume they have not been 
drafted, so the minister cannot show them to me.  The minister has answered a question by saying something can 
be done because it is a conceptual thing.  I do not know what the minister did when she was a lawyer.  People in 
business need to have more tangible information than some concept thing.  The point I am making - we will 
touch on it during debate on clause 27 - is that it is possible that this bill will change the way in which a lot of 
owner-operators are remunerated.  Some could end up being worse off.   

Clause put and passed.   

Clauses 8 and 9 put and passed.   

Clause 10:  Prohibited: provisions requiring payment to be made after 30 days -   
Mr D.F. BARRON-SULLIVAN:  The minister referred to this in an earlier clause.  I knew if I got to my feet 
the Speaker might pull me up, so I thought I had better not continue that discussion.  Why is 30 days specified in 
this clause, yet, as the minister said earlier, clause 13 refers to the provisions in schedule 1 for written contracts 
to be paid within 14 days.  I understand why the same figure does not apply to both.  We would all like services 
to be paid for within 14 days.  I think 30 days is the accepted norm as a maximum period.  As the member for 
Murray said, some people in the industry are paid a darn sight quicker.  Does it not concern the minister that this 
provision might legitimise later payments, particularly in the courier industry in which I understand people are 
paid very promptly.   

Ms A.J.G. MacTIERNAN:  I do not believe the majority of courier drivers will be affected by this legislation.  
In any event, this provision requires that, if a contract does not contain an express provision, the default setting 
requires that payments be made within 14 days.  That position was negotiated with the industry players, and they 
believe that this is a fair rate.  However, we wanted to provide greater flexibility, so an express agreement can be 
made to take that out to 30 days.  If the parties come to an agreement, they can take it out to 30 days.  That is the 
logic.  We certainly did not go into this matter with a particular view on the precise terms.  However, in 
negotiation and dialogue with industry, an agreement was reached between the various industry players that the 
default setting would be 14 days.  There is no express agreement.  It can be 14 days, but that does not preclude 
there being an agreement that it be fewer than 14 days.  Of course there could be an agreement that it be fewer 
than 14 days, and if the parties agree on that, that will become the term of the contract.  We have also given the 
parties the capacity to negotiate for a term of up to 30 days.  The parties therefore have freedom to negotiate any 
period between immediate payment and payment within 30 days. 

Clause put and passed. 

Clause 11:  Prohibited: prescribed provisions - 
Mr D.F. BARRON-SULLIVAN:  The clause states - 

A provision in an owner-driver contract has no effect if it is a provision that is prescribed by the 
regulations to be a prohibited provision. 
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This is a quite important clause.  It is barely three lines long and does not have a lot of prominence in the bill, but 
it states that a provision that is prohibited by the regulations cannot be inserted in a contract.  This clause 
obviously deals with people’s livelihoods in a very important sector of the Western Australian economy and is 
therefore an absolutely crucial matter.  I want to know firstly whether regulations have been drafted; and, if so, 
what the draft regulations on clause 11 state.  If regulations have not been drafted, which specific provision does 
the minister foresee being provided in the regulations that will prohibit certain matters from being inserted into 
contracts?  In other words, which provisions does the minister want excluded from those contracts? 

Ms A.J.G. MacTIERNAN:  First, this will help us give effect to the code of conduct and subsequently any 
undesirable practice that might arise.  The whole scheme of the legislation is that the code of conduct is not 
included in the bill because we must form a body that will work together to develop that code of conduct.  That 
code of conduct will then be enshrined in a regulation that will obviously be disallowable by the Parliament.  
Likewise, if a particular practice emerges, such as happens from time to time when people find ways to get 
around legislation - for example, by providing people with cheques for payment but having an agreement that the 
cheque will not be cashed for another month or whatever - this provision will enable us to respond by way of 
regulation without requiring legislation to cover that practice.  The important protection for members of this 
place is that it cannot be done by ministerial fiat, as was implied earlier in the debate.  This will have to be done 
by regulation, which will have to be laid before Parliament and will be subject to disallowance.  The same 
process therefore that applies to this legislation will apply to any additional provision that might be outlawed.  
Parliament will then have an opportunity to scrutinise, debate and vote on any additional provision that it 
believes is needed to be added from time to time in response to changing industry practices.  I believe that is a 
perfectly fair and reasonable way of going about it. 

Mr D.F. Barron-Sullivan:  The code of conduct will then be a disallowable instrument through regulation. 

Ms A.J.G. MacTIERNAN:  That is correct. 

Clause put and passed. 

Clauses 12 and 13 put and passed. 

Clause 14:  Interest on overdue payments - 
Mr D.F. BARRON-SULLIVAN:  I have a very simple question.  The interest on overdue payments is provided 
for in schedule 1.  Will the minister tell us the current percentage rate? 

Ms A.J.G. MacTiernan:  It is six per cent. 

Clause put and passed. 

Clauses 15 to 17 put and passed. 

Clause 18:  Membership of Council - 
Mr M.J. COWPER:  I refer to subclause (3), which reads - 

The Minister may seek nominations for appointments to the Council from - 

(a) the chief executive officer of the Department; and 

(b) the Transport Forum WA Inc.; and 

(c) the Transport Workers Union of Australia, Industrial Union of Workers Western 
Australian Branch; and 

(d) any other person or body from which the Minister considers it appropriate to seek 
nominations. 

I would like to get a better understanding of whom the minister regards as an appropriate person under that 
subclause. 

Ms A.J.G. MacTIERNAN:  It could include, for example, an organisation that is not one of the organisations in 
paragraphs (b) and (c) and is an organisation that is able to establish that it has a substantial membership of 
owner-drivers, or another industry grouping that can put a case.  It could, for example, be someone representing 
consumers or regional interests. 

Mr M.J. Cowper:  It could be the Chamber of Commerce and Industry of Western Australia, for instance. 

Ms A.J.G. MacTIERNAN:  It could be the CCI, if it were able to establish exactly what in its membership gave 
it that particular insight and which interests it represented that were not represented by the Transport Forum.  
However, as I said, it could include consumers or regional interests. 
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Mr M.J. COWPER:  Subclause (2) reads - 

A Council member may be appointed on a full-time or part-time basis. 

Will the minister advise whether the council positions are paid positions? 

Ms A.J.G. MacTIERNAN:  We have the power to pay them, and we will.  It is not our intention to employ 
people full time on this council.  We foresee the positions very much as part-time positions.  However, we have 
the capacity to pay them, as one would expect for people on these bodies. 

Mr M.J. COWPER:  Would members appear on both the Road Transport Freight Industry Council and the 
Road Freight Transport Industry Tribunal? 

Ms A.J.G. MacTIERNAN:  I thank the member for the question, as it gives me an opportunity to denounce 
another of the complete inaccuracies in his contribution to the second reading debate, which was that the agency 
would be judge and jury.  The council will be completely separate from the tribunal.  None of the council 
members will be a member of the tribunal.  The tribunal is a totally separate instrumentality that will consider 
disputes.  The council will consider industry practice.  The council is structured in the way it is because we want 
it to come up with a set of provisions for good industry practice and good industry standards.  The tribunal will 
have the job of assessing whether someone in any individual case has not been treated well when judged by 
those standards that have been set by the industry.   

Mr D.F. BARRON-SULLIVAN:  The first thing is that the minister has indicated that it is not her intention that 
council members be full time.  However, the legislation specifically provides that they can be appointed full 
time.  Why is the minister putting a provision in legislation that she does not intend to apply?  Subclause (2) 
states - 

A Council member may be appointed on a full-time or part-time basis. 

The second thing is that the minister has mentioned that the council members will be paid.  Can the minister tell 
me what sort of pay rate is envisaged?  Thirdly, I think the minister said to the member for Murray that there 
could be representatives of the industry from Murray or elsewhere on this council.  However, I cannot see where 
in the legislation it says that people can self-nominate.  The bill says that the minister may seek nominations 
from a number of organisations - I will touch on that word in a minute - but it does not say that anyone can self-
nominate.  A person who runs a transport company in Merredin or who is the president of a courier association 
or something like that is not able to apply.  I have three questions.  Firstly, if the minister wants these people to 
be appointed on only a part-time basis, shall we amend the clause now to get rid of the term “full-time”?  
Secondly, how much does the minister think these people will be paid?  Thirdly, why is it that people or 
organisations cannot self-nominate? 

Ms A.J.G. MacTIERNAN:  Firstly, it may well be that for a short period at the beginning, to get the code of 
conduct up and running, one would want the flexibility to have some full-time people to do that.  It is a 
theoretical possibility.  Therefore, we will retain that provision in the bill.  Secondly, there is a standard sitting 
fee rate.  The rates are to be based on the recommendation of the Minister for Public Sector Management, which 
will ensure that there is consistency of payment across the state sector. 

Mr D.F. Barron-Sullivan:  How much would that be in dollars at the moment? 

Ms A.J.G. MacTIERNAN:  We are happy to provide the member with the standard sitting fees at the moment, 
and that will certainly be a guideline rate.  Thirdly, it is open to any member of the public to put in a nomination.  
Nothing in this legislation precludes anyone from putting in a nomination. 

Mr D.F. Barron-Sullivan:  Where does it say that? 

Ms A.J.G. MacTIERNAN:  People can write in.  Where does it say that they cannot?  Anyone can write in and 
say that - 

Mr D.F. Barron-Sullivan:  It’s very specific. 

Ms A.J.G. MacTIERNAN:  No, it is not.  It is very specific that I must consider the nominations that are made 
from those bodies set out in paragraphs (a), (b) and (c), but I am not confined to only those persons or other 
persons who are nominated.  Of course people can put their names forward if they want to be considered. 

Mr D.F. BARRON-SULLIVAN:  Let us work through this.  First, let us start with the budget.  I presume that 
the minister has a budget in mind for the operation of this council.  The minister’s adviser is nodding.  What will 
the total budget be? 
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Ms A.J.G. MacTiernan:  We have a budget for the first six months of $300 000.  However, that includes an 
education program, because once this legislation comes into force, we will obviously need to advise the public of 
it. 

Mr D.F. BARRON-SULLIVAN:  My next point is that there is no surety that people from outside the little 
group mentioned in the legislation will be asked to participate on this council.  Let us talk through this.  Clause 
18(3) states - 

The Minister may seek nominations -  

It does not even say that the minister shall seek nominations -  

for appointments to the Council from - 

(a) the chief executive officer of the Department; and 

(b) the Transport Forum WA Inc.; and 

(c) the Transport Workers Union of Australia . . .  

Look; there is the TWU again - 

 and 

(d) any other person or body from which the Minister considers it appropriate to seek nominations. 

The bill says that the minister does not actually have to seek nominations; she may, if she wants to.  Surely, that 
provision should contain the word “shall”.  Surely, it should provide that the minister must, shall or definitely 
will seek nominations.  The clause goes on to state in subclause (4) - 

The Minister must consider nominations lodged under subsection (3) -  

Therefore, if the minister says yes, she will call for nominations - she is feeling very magnanimous that day - she 
must consider the nominations that are lodged accordingly.  The subclause continues - 

but may appoint a person as a Council member whether or not the person has been nominated under 
that subsection. 

That means that the minister may call for nominations.  Those groups can then nominate people, and the minister 
will decide whether she wants to appoint them, but she can appoint other people if she wants to.  However, there 
is nothing requiring the minister - or the next minister or the one after that - to seek nominations from the sector. 

Ms A.J.G. MacTiernan:  If you want to move an amendment to delete “may” and insert instead “shall”, I do not 
have a problem. 

Mr D.F. BARRON-SULLIVAN:  Okay.  This is about the only point I want to make.  Perhaps we could tidy it 
up a little more. 

Ms A.J.G. MacTiernan:  No.  I am prepared to make that concession.  I don’t see myself making any other 
concession. 

Mr D.F. BARRON-SULLIVAN:  Why does the minister not allow broader nominations also? 

Ms A.J.G. MacTiernan:  They will be allowed.  It’s implicit. 

Mr D.F. BARRON-SULLIVAN:  It is not implicit. 

Ms A.J.G. MacTiernan:  If you want to move an amendment to insert “shall” - 

Mr D.F. BARRON-SULLIVAN:  I suggest, because I do not want to draft something while I am on my feet -  

Ms A.J.G. MacTiernan:  It’s pretty easy.  You just take out the word “may” and insert the word “shall”. 

Mr D.F. BARRON-SULLIVAN:  Yes, that is easy enough, but what about opening it up to other organisations 
and players in the industry also? 

Ms A.J.G. MacTiernan:  It says that I can seek nominations from any other person whom I think appropriate, 
and I may appoint people whether or not they have been nominated under that subsection. 

Mr D.F. BARRON-SULLIVAN:  I will ask a very simple question.  Let us assume this legislation goes through 
and the council is formed.  Will there be advertisements in the newspapers, including all the country newspapers, 
stating that anyone who is operating in, or has an interest in, the transport industry and who would like to be a 
member of this council can nominate accordingly?  Will that happen? 

Ms A.J.G. MacTiernan:  It may happen. 



Extract from Hansard 
[ASSEMBLY - Thursday, 23 November 2006] 

 p8811c-8833a 
Ms Alannah MacTiernan; Speaker; Mr Colin Barnett; Mr Murray Cowper; Mr Dan Barron-Sullivan; Acting 

Speaker; Mr Ben Wyatt 

 [23] 

Mr D.F. BARRON-SULLIVAN:  It may happen! 

Ms A.J.G. MacTiernan:  That’s right. 

Mr D.F. BARRON-SULLIVAN:  I am saying that there should be something in this legislation that states that 
it shall happen, it will happen or it must happen. 

Ms A.J.G. MacTiernan:  We will be looking for people who represent larger groups.  We will not look only for 
individuals; we will look for people who represent broad interests, rather than people who will represent 
themselves. 

Mr D.F. BARRON-SULLIVAN:  If the minister will agree to that amendment - I will not move it now because 
I understand this is the last clause that we will deal with today and I do not want to hold people up - I will 
mention it to Hon Simon O’Brien.  If and when this legislation reaches the upper house, it can be slotted in there, 
and when the legislation comes back to this place, we can accordingly agree to the amendment, as contained in 
the message. 

Ms A.J.G. MacTiernan:  Why don’t you just do it now?  That would be easier. 

Mr D.F. BARRON-SULLIVAN:  Because I am on my feet - 

Ms A.J.G. MacTiernan:  I could write it out for you. 

Mr D.F. BARRON-SULLIVAN:  Yes.  I am sure that the member for Murray will say something on this bill 
while I write out the amendment. 

Mr M.J. COWPER:  As I mentioned in my second reading contribution, I am concerned about the appointment 
of council members.  One would hope that the council would be bipartisan and achieve the things that the 
minister has said it will achieve.  However, it worries me that there is very much an open door that could allow 
the minister to appoint any person that she wishes on a whim.  The reason I asked my initial question was to 
ensure that the eight people who are appointed to the council by the minister will have some industry knowledge 
and have the safety of the industry and its best interests at heart. 

Mr D.F. BARRON-SULLIVAN:  I move - 

 Page 9, line 13 - To delete the word “may” and substitute - 

shall 

Amendment put and passed. 

Clause, as amended, put and passed. 
Debate adjourned, on motion by Mr J.C. Kobelke (Leader of the House).   
 


